18.   The parties to this litigation also stipu-
late to Facts Not In Dispute listed at pages
2-3 of Quarto's Response to Pretrial Order
filed on September 17 1981.

19.   The parties also stipulate that the trans-
cript of MSHA's Deposition of Mr. Hugh Lucas
be introduced as evidence.  A copy of that
transcript is filed with these Joint Stipu-
lations.

In addition, at the hearing the parties stipulated that
24 men were inby the tailpiece when it was being moved (Tr. 6) .

The parties also stipulated at the hearing that the
underlying 104 (d) (1) citation and order had been validly
issued for the purpose of setting off the chain in which
subject orders were issued (Tr. 97).

I accepted all the stipulations.

Discussion and Analysis
Existence of a Violation

The existence of a violation depends upon whether the
tailpiece was off-track equipment.  In accordance with the
factual stipulations, the parties agree that if the tailpiece
is off-track equipment, the conduct of the operator violated
the Act (Tr. 6).

"Off-track" is not defined in the Act or regulations.
Neither is "on-track."  However, on-track has a well accepted
meaning.  On-track is equipment which moves on rails or
tracks either under its own power like a locomotive or as in
the case of a mine car under the power of another vehicle to
which it is attached (Tr. 150).

I believe the determination of what is off-track must
be reached by placing that term in juxtaposition to on-
track.  The key to both terms is mobility, how something
moves.  On-track refers to a certain type of movement by
machines, i.e., on rails (Tr. 150).  Off-track refers to
another kind of movement by machinery, i.e., not on rails,
as for instance on wheels like a shuttle car.  As operator's
safety director recognized at the hearing, off-track equipment,n to ensure
